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Re: Proration of occupation tax
under article 8802, V.T.C.S.,
and proration of 1license and
registration fees under article
8817, V.T.C.S.

Dear Mr. Lusk:

You ask severual questions regarding proration of certain fees and
taxes to be collectad by the Texas Amusement Machine Commission. The
commission 1ssues and collects fees for licenses and registration
certificates for persons who engage in business activities involving
coln~operated mactines. V,T.C.S. art. 8817, The commission also
collects the annual occupation tax on coin-operated machines.
V.T.C.S. art. 8802.

Your first question deals with fees for licenses and registration
certificates. Art:cle 8817 specifies annual fees for various licenses
and sets a $50 reyistration fee for persons who are exempt from the
licensing requirements but who own and exhibit coin-operated machines,
V.T.C.S. art. 8817. §§16, 16A. All licenses igsued under article 8817
expire on December 31lst of each year. 1Id. §9. It is dimplicit in
article 8817 that registration certificates also expire on December
31st of each year. Compare art., 8817, §9, and art. 8817, §16A.
Consequently, many initial licenses and registration certificates are
valid for less thaa a full year. You ask whether you may prorate the
fee for an initial license or registration certificate om a quarterly
basis. We conclude that you camnot prorate fees for such licenses and
registration certiiiicates.

This office has issued several opinlons dealing with proration of
license fees. Thote opinions have reached different conclusions as to
the propriety of proration based on the language of the relevant
statutes.

In a 1970 opialon this office considered whether the Texas State
Department of Health could prorate 1licensing fees under article
4477-6, V.T.C.S. Lttorney General Opinion M-580 {1970). That statute
provided that such licenses must be renewed each year by January lst.
V.T.C.S. art. 4477-6, §13, The section of the statute that listed
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annual fees for licenses began with the following words: "The
following fees shall accompany each application. . . ." Id. §12.
This office concluded that those words made clear that the department
had no authority to prorate the annual fee for the initial license. A
1972 opinion relied on sim:.lar language in the Texas Structural Pest
Control Act, article 135b-6, V.T.C.S., in concluding that the
Structural Pest Control Board could not prorate the initial fee for a
license under the act. Attorney General Opinion M-1107 (1972).

In contrast, Attorney i;eneral Opinion H-708 (1975) concluded that
the fee provided for in the following statute could be prorated:

The annual fe: for each auctioneer's license
issued by the commissioner to a resident of this
state 1is $100. The annual fee for each
auctioneer's licease issued by the commissioner to
a nonresident is $300. The commissioner shall
issue the license. upon receipt of payment of all
license fees. All licenses expire annually on the
last day of December of each year and shall be
renewed upon the raceipt of the written request of
the licensee and the required license fee. . . .

Acts 1975, 64th Leg., ch. 320, §4(a), at 828 (the 1975 version has
since been amended by Acts 1977, 65th Leg., ch. 314, at B842).
Attorney General Opinion H-70)8 distinguished Attorney General Opinions
M~580 and M-1107 because th: statutes considered in those two opinions
contained language requiring an initial application to be accompanied
by the specified fees, whereas the language in the statute considered
in Attorney General Opinicn H-708 set an "annual fee" but did not
specifically require that the "annual fee" accompany an initial
application. Therefore, tte opinion concluded, the annual fee could
be prorated for a licemse that would not be valid for a full year.

The language used in article 8817 compels us to follow Attorney
General Opinions M-580 and 4-1107 rather than Attorney General Opinion
H-708, the continuing validity of which we would question in any case.
As we pointed out previously, section 16 of article 8817 specifies
annual license fees, and contains the following provision regarding
applications for licenses:

The application must be accompanied by the
annual license fee in the form of a cashier's
check or money order payable to the commission.
(Emphasis added).

V.T.C.S. art. 8817, §13. Because article 8817 sets out annual license
fees in one section and ir another section requires that an initial
application for a license te accompanied by "the annual license fee,"
you may not prorate the fee for an initial license.
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Also, article 8817 contains the following provision regarding
registration fees:

The fee for registration of machines affected
by this section i3 $50 for the business entity in
which the owner's machines are exhibited. The fee
shall be paid to the commission by cashier's check
or money order.

V.T.C.S. art. 8817, §16A(4). Here the statute simply sets a fee —-
not an "aunual" fee -- for registration and then requires that "the
fee" be paid to the commissfon. This language does not permit you to
prorate the initial fee fo:r registrationm.

Your second question is whether you may prorate the occupation
tax on coin-operated machipes, V.T.C.S. art, 8802. Article 8802
provides:

Every 'owner', save an owner holding an import
license and holding coin-operated machines solely
for re-sale, +vhto owns, controls, possesses,
exhibits, displars, or who permits to be exhibited
or displayed 4ir. this State any 'coin-operated
machine' shall pay, and there is hereby levied on
each 'coln-opera:ed machine', as defined herein in
Article 13.01, oxcept as are exempt herein, an
annual occupation tax of $30.00, except that the
annual tax on eich coln~operated machine that is
designed exclusively for showing motiomn pictures
is $1,500.00. The ¢tax shall be paid to the
commission by cashier's check or money order.

In 1941, this office considered whether the Comptroller of Public
Accounts could make a rule permitting the payment of occupation taxes
on coin-operated machines on a quarterly basis. Attorney General
Opinion 0-3009 (1941). Thls office concluded that the comptroller had
no authority to do so. Tha requestor had suggested that the following
statute would permit such a rule:

[T]he payment of the specific tax herein provided
for, shall be recquired by the collector of taxes
to be made befor: any person, firm, or association
of persons shall be allowed to engage 1in any
occupation requ:iring a license wunder the pro-
visions of this act, this payment to be made for a
perfod not less than three months. (Emphasis
added) .

Acts 1879, 16th Leg., ch. 134, §8, at 149 (formerly codified as
article 7052, V,T.C.S.), ‘repealed by Acts 1981, 67th Leg., ch. 389,
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§39(b), at 1785. (Although the repealer was part of a recodification
that was not intended to mike any substantive change in the law, Acts
1981, 67th Leg., ch. 389, §40, at 1787, the underlined language does
not appear in the Tax Code.) In dictum, this office said that the
underlined language meant ‘‘hat payment of the occupation tax could be
made on & quarterly basis in the initial year of payment. See
Attorney General Opinion 0-3009 (1941),

The comptroller no longer collects the occupation tax on coin-

operated machines; the Texas Amusement Machine Commission does.

N e T . SR A r o g -1 e S e 8. e fuil- LA i L L S e A e o 2 e o B gties 1 &

V.T.C.S. art., 8802. We fiad nothing comparable to the former article
7052 in the statutes goveraing the Texas Amusement Machine Commission
or in the statutes governing the occupation tax on coin-operated
machines that would permit proration of the occupation tax in the
initial year of payment.

SUMMARY

The Texas Amuiement Machine Commission may not
prorate the fee for an initial license or
registration certificate. V.T.C.S. art. 8817,
The Texas Amusenent Machine Commission may not
prorate the occupation tax on coin-operated
machines. V.T.C.S. art. 8802,

Veryjtruly yoursg,

AN
JIM MATTOX
Attorney General of Texas
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